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This is the text of the 2015 Harry Street Lecture, delivered in the 

University of Manchester on 20 April 2015 by Professor Adam Tomkins 

FRSE, John Millar Professor of Public Law at the University of Glasgow.  

 

 

I am most grateful to the School of Law, University of Manchester, for 

inviting me to deliver the lecture. Particular thanks go to my friend Prof 

Chris Thornhill, to the Head of School Prof Toby Seddon and to Dr Javier 

Garcia Oliva.  

 

 

The lecture was written whilst I was a Fellow at the Bingham Centre for 

the Rule of Law, working on the Bingham Centre’s project on devolution. 

That project culminated with the publication on 20 May 2015 of the paper, 

A Constitutional Crossroads: Ways Forward for the United Kingdom. Parts 

of the lecture draw on the work I undertook in relation to this project. I am 

grateful to the Director of the Bingham Centre, Professor Sir Jeffrey Jowell 

QC, and to everyone associated with the Centre’s devolution project, 

especially Alan Trench.  
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1. The Smith Package and How We Got Here 

The single biggest driver of change to Britain’s territorial constitution in recent 

years has been Scotland’s independence referendum. Other factors have played 

a role, but none has been as important as this. On 18 September 2014 Scots 

were asked “Should Scotland be an independent country?”. We said “No”, but 

the result was closer than the polls had indicated at any point in 2012 or 2013 

and even if, as the Prime Minister recently said, the question of independence is 

settled, the question of Britain’s territorial governance – and of Scotland’s role 

within it – clearly is not.  

Each of the parties campaigning for a No vote in the independence referendum 

made it clear throughout the campaign that a No vote was not a vote for no 

change. If you supported the status quo in Scotland you were out of luck. A Yes 

vote would have led to the break-up of Britain, to Scotland’s secession from the 

United Kingdom and to its creation as a new, separate, state in international law. 

The 307-year Union, dating back to 1707, would have come to an end. While a 

No vote rejected this vision for Scotland’s future, we were told by the 

Conservative, Liberal Democrat and Labour parties, and by the Better Together 

campaign they jointly formed, that a No vote was a vote in favour of change – 

just not the sort of change the Scottish National Party favoured.  

Devolution is popular in Scotland. It always has been. The annual Scottish 

Social Attitudes Surveys provide ample evidence of this. A No vote, we were 

told, was a vote for more devolution, for further devolution, for an increase in 

the powers and in the responsibilities of the Scottish Parliament. Each of the 

parties campaigning against independence produced proposals outlining what 

further powers they thought should be devolved. The Liberal Democrats’ 

proposals were published in October 2012, Labour’s in the spring of 2014 and 

the Scottish Conservatives’ in June 2014 – in each case, months before the 

referendum.  

When the United Kingdom Government agreed (in the Edinburgh Agreement of 

October 2012) that a Scottish independence referendum should take place, 

opinion polling showed that the “No” side would win comfortably – by at least 

60% to 40 %. The annual Scottish Social Attitudes Survey, mentioned above, 

had never recorded a majority in favour of independence. Independence in 2012 
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was, as it always had been, a minority pursuit. The same was true throughout 

2013. In all this time the polls hardly moved. No would win. And No would win 

comfortably. Even in the first half of 2014, little movement in public opinion 

was detected by the pollsters.  

But in the summer of 2014, only a few weeks to go before the vote, the polls did 

start to move. Undecided voters, who had comprised perhaps as much as a third 

of the Scottish electorate, started to break two-to-one or even three-to-one in 

favour of Yes. Some No voters wobbled, and moved into the Undecided 

category. These trends continued until, in a moment of high drama, the Sunday 

Times on 7 September (just eleven days before the vote) published on its front 

page a YouGov poll showing that Yes had taken the lead, and was on course for 

victory.  

Better Together’s reaction was complacency. They did not believe the poll. It 

was a rogue, they thought. It was contradicted, they told their anxious 

supporters, by the campaign’s canvass returns, which were holding up well. 

They admitted that things had got closer – but we were still going to win, they 

insisted.  

I was not convinced. In Glasgow, where I live, I could tell the ground had 

moved (and I was right: Glasgow voted Yes). But more importantly, Downing 

Street was not convinced, either. They were anything but complacent. The 

country was on the line. The Union was up for grabs. And David Cameron 

knew that if the vote went the wrong way, from the UK Government’s point of 

view, his political career would be over and he would condemned to being 

remembered forever as “the Prime Minister who lost Scotland”. But, in the face 

of Better Together’s bewildering complacency, there was no plan. Quickly, and 

with no little panic, one was hatched.  

What emerged was a timetable – a contrived and symbolic timetable by which 

the three unionist parties would agree on a package of further devolution in the 

event of a No vote. The process would start immediately, on 19 September 

2014. A Command Paper would be published by 31 October. In November this 

would be put to public consultation. A “heads of agreement” would be reached 

by St Andrew’s Day (30 November). And a draft bill, with clauses that would 
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implement the heads of agreement, would be published by Burns Night (25 

January 2015).  

This emergency timetable was meant to harden the argument that a No vote 

would mean “faster, safer and better change” than a Yes vote. It signalled that 

the parties’ three different devolution offerings would be brought together and 

delivered. All this was announced on 9 September 2014, two days after the 

Sunday Times crossover poll, and, famously, it was all reconfirmed the 

following week in the Vow (that is to say, the front-page of the Daily Record on 

16 September 2014).  

As a matter of fact the Vow said nothing that was new. By 16 September it had 

all been said before. Alex Salmond called it a “last-minute desperate offer of 

nothing”. An SNP press release on 17 September described it as a “flimsy and 

meaningless offer on further powers”, as did Nicola Sturgeon: “the Vow doesn’t 

guarantee a single power”, she said. Yet, in the aftermath of the referendum, the 

Vow was allowed to become a sort of twenty-first century Caledonian Magna 

Carta, a gold standard of unionist commitment, a solemn covenant, a binding 

contract.  

Gordon Brown said a week before the referendum that a No vote would deliver 

“home rule” which, in his words, would be “as close to federalism as possible”. 

These comments have been much quoted by nationalist politicians, eager to 

show that the Vow has been betrayed, that perfidious unionists have sold 

Scotland short, and that only nationalists can be trusted to defend and safeguard 

Scotland’s interests. In his book published in the summer of 2014, My Scotland, 

Our Britain, Gordon Brown was rather more circumspect. He wrote: what is 

proposed for the Scottish Parliament comes “close to the idea of home rule” (pp 

237-8) but is not “home rule in the strictest sense” (p 261) and – certainly – the 

proposals “do not offer a federal solution” (p 260).  

In the event, responsibility for meeting the Vow fell to the Smith Commission, 

an all-party group chaired by the independent cross-bench peer Lord Smith of 

Kelvin, which I was privileged to be a member of. It was a unique body in 

recent Scottish history because, in it, both unionist and nationalist politicians sat 

down to work together to find common ground. The “heads of agreement” it 

published at the end of November 2014 will, when implemented, make the 



[6] 

 

Scottish Parliament one of the most powerful sub-state legislatures in the world, 

giving it significant new tax powers, new welfare powers, an enhanced 

constitutional status, as well as broad range of other powers and responsibilities. 

As the guardian of the Vow, the Daily Record’s view was unambiguous: “The 

Vow Delivers” was their front page splash on the day Smith reported.  

But, from the point of view of constitutional process, the Vow and its fulfilment 

in the Smith Commission is really rather odd. Ordinarily one would think that it 

should be a matter for Parliament to decide how devolution in the United 

Kingdom should develop. But in making a pledge to deliver whatever the Smith 

Commission came up with, the political parties effectively bypassed Parliament, 

leaving it with a fait accompli in which its role, it appears, will be to act as little 

more than a rubber stamp. So much for sovereignty, one may think.  

2. Are We Heading for Federalism in Britain? 

Federalism has been variously defined. For KC Wheare, writing in the 1940s, 

federal government entailed having co-ordinate and independent spheres of 

government, co-equally supreme, as in the United States of America.
1
 Others 

have seen federalism more in terms of a “marble cake” than mutually distinct 

spheres.
2
 More recently, Daniel Elazar defined federalism simply as “self-rule 

plus shared rule”.
3
 And for William Riker federalism is marked by three 

features: that there are two levels of government over the same territory, that 

each level is at least partly autonomous, and that there is a constitutional 

guarantee of such autonomy.
4
  

The United Kingdom constitution has some of these characteristics, but not all 

of them. Clearly, in at least Scotland, Wales and Northern Ireland, there is “self-

rule plus shared rule”. Moreover, there is a degree to which the different levels 

of government are autonomous, at least in practice. Several lucid accounts exist 

of why the United Kingdom should become a fully federal state. Among them 

are David Torrance’s book Britain Rebooted: Scotland in a Federal Union
5
 and 

                                                           
1
 KC Wheare, Federal Government (1946).  

2
 Morton Grodzins, The American System (1966).  

3
 Daniel Elazar, Exploring Federalism (1987).  

4
 William Riker, Federalism (1964).  

5
 Edinburgh, Luath Press, 2014.  
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David Melding AM’s e-book published by the Institute of Welsh Affairs, The 

Reformed Union: The UK as a Federation.
6
  

In post-referendum Scotland, as I indicated above, it was the nationalists who 

tended to talk most about federalism, seeking to use Gordon Brown’s words to 

show that the Smith Commission had fallen short of what was promised. I want 

to introduce two aspects of federalism, generally overlooked in the UK, that 

ought to make federal solutions more attractive to unionists.  

The first concerns secession. It is worth noting that United Kingdom law does 

recognise the political sovereignty of at least one of the component nations of 

the UK. Section 1 of the Northern Ireland Act 1998 provides that “It is hereby 

declared that Northern Ireland in its entirety remains part of the United 

Kingdom and shall not cease to be so without the consent of a majority of the 

people of Northern Ireland voting in a poll held for the purposes of this section 

…”. There is no equivalent provision of law for Scotland, Wales or England, 

although the Scottish Claim of Right in 1988 did speak of “the sovereign right 

of the Scottish people to determine the form of Government best suited to their 

needs.” In the 2014 independence referendum the United Kingdom government 

recognised that a Yes vote would determine – i.e. would decide without 

question – that Scotland would secede from the UK and become a new state in 

international law. Moreover, the franchise for the referendum was the electorate 

in Scotland: not the electorate of the United Kingdom generally. The 

referendum was an exercise in self-determination: the Scottish people 

determined to remain part of the United Kingdom.  

In contrast, the states of the USA do not possess a constitutional right of self-

determination and secession. The US Supreme Court ruled in Texas v White in 

1868 that when a State becomes one of the United States it enters into an 

“indissoluble relation” and that there is “no place for reconsideration or 

revocation, except through revolution or through the consent of the States”.
7
 In 

the Quebec Secession Reference in 1998 the Supreme Court of Canada ruled 

that Quebec does not enjoy a unilateral right to secede from Canada. An act of 

secession, the Court noted, “would purport to alter the governance of Canadian 

territory in a manner which undoubtedly is inconsistent with our current 

                                                           
6
 Cardiff, IWA, 2013.  

7
 Texas v White (1868) 74 US 700.  
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constitutional arrangements”.
8
 A “clear expression of the desire to pursue 

secession,” the Court said, would give rise to a “reciprocal obligation” on all 

parties to “negotiate constitutional changes to respond to that desire” but the 

mere fact of a “Yes” vote in a referendum in a single province could not, of 

itself, trigger secession. It could trigger only negotiations which may (or may 

not) lead to secession.
9
 The Court explicitly rejected the proposition that there 

would be a legal obligation on the other provinces and federal government to 

accede to the secession of a province – even if that province had clearly 

manifested its desire to secede.
10

 The Court described this as an “absolutist 

proposition”.
11

  

Moving towards a fully federal constitution for the UK would therefore 

establish ‘permanent’ devolution, which could not easily be altered. However, it 

could also have the effect of diminishing the possibility of the component 

nations of the United Kingdom to secede from the Union. Now, I’m not 

advocating that this should happen. I’m just noticing that it’s an aspect of 

federalism that does not appear to have been given any real consideration in the 

UK to date.  

A second overlooked aspect of federalism is the extent to which, under a federal 

system, there is an expectation that the component parts contribute to the 

interests of the whole: the notion of ‘shared rule’, or ‘solidarity’.   

Such a principle is central to the operation of German federalism and has been 

adopted also in EU law, where it has had significant consequences.
12

 In 

Germany the principle of federal loyalty (“bundestreue”) has been held by the 

Constitutional Court to extend so far as to entail the obligation on wealthier 

Länder to give financial assistance to poorer ones. The Court has ruled that the 

Länder are under a constitutional duty to contribute to the consolidation of the 

German Union as a whole and to the preservation of its interests.  

In the European Union, Article 10 EC (formerly, article 5 EEC) provided as 

follows: “Member States shall take all appropriate measures, whether general or 

                                                           
8
 Quebec Secession Reference [1998] 2 SCR 217, para 84.  

9
 Ibid, para 88.  

10
 Ibid, para 90.  

11
 Ibid.  

12
 See J-F Gaudreault-DesBiens, ‘Co-operative federalism in search of a normative justification: considering the 

principle of federal loyalty’ (2014) 23(4) Constitutional Forum 1.  
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particular, to ensure fulfilment of the obligations arising out of this Treaty or 

resulting from action taken by the institutions of the Community. They shall 

facilitate the achievement of the Community’s tasks. They shall abstain from 

any measure which could jeopardise the attainment of the objectives of this 

Treaty”. There is no direct equivalent of article 10 EC in the Lisbon Treaty 

(either in the TEU or in the TFEU) but its principles continue to inform EU law 

and the case law of the Court of Justice. Before Lisbon, article 10 EC and its 

equivalent in predecessor treaties was central to the Court’s activist case law on 

remedies in EU law, giving greater legal effectiveness to EU law a means of 

ensuring Member State compliance with European legislation. This is as true for 

the early development of the law of direct effect and supremacy is it for the later 

development of the law of indirect effect and State liability. The ‘duty of 

fidelity’ also helped to influence the substantive law of the internal market, 

especially as regards the free movement of goods.  

Perhaps the fullest codification of the idea of federal loyalty may be found in 

section 41 of the South African constitution. In South Africa there are three 

spheres of government: local, provincial and national. Section 41 of the South 

African constitution provides that all spheres of government must preserve 

national unity and the indivisibility of the Republic; that they must be loyal to 

the constitution, the Republic and its people; that they must respect the 

constitutional status, institutions, powers and functions of government in the 

other spheres; and that they must co-operate with one another in mutual trust 

and good faith.  

In my view a similar provision should now be enacted in the United Kingdom.  

Whatever the merits of a move in the direction of federalism, the rock on which 

federal-type proposals for the UK usually founder is England. England shows 

no desire to be broken into regions yet, taken as a whole, she accounts for 85% 

of the United Kingdom. The most imbalanced federation in the world is Canada, 

in which Ontario has 35% of the Canadian population (and is responsible for 

about the same share of Canadian GDP). Of course, there are great disparities 

between the sizes and wealth of the American states (compare California or 

New York with Wyoming or Rhode Island, for example) but there are fifty such 

states (whereas in the UK there are only four home nations) and, in any case, 

the US situation is different. The problem with England is not its size vis-a-vis 
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the other nations of the UK: the problem with England is its size vis-a-vis the 

UK as a whole. California may dwarf Vermont but it has only 12% of the US 

population and accounts for only 13% of US GDP.  

An English Parliament with similar powers to those enjoyed by Holyrood would 

rival the UK Parliament. And an English First Minister with powers similar to 

those enjoyed by the Scottish First Minister would rival the authority of the 

UK’s Prime Minister.  

The conclusions reached more than 40 years ago by the Royal Commission on 

the Constitution (the Kilbrandon Commission) still hold: “no advocate of 

federalism in the United Kingdom has succeeded in producing a federal scheme 

satisfactorily tailored to fit the circumstances of England”;
13

 and “there is no 

satisfactory way of fitting England into a fully federal system”.
14

  

3. If Not Federalism, What? Towards Principles of Union 

Constitutionalism  

Even if a fully federal solution is out of reach, however, this does not mean to 

say that there is nothing from federalism from which we can learn. Federalism 

is a spectrum of ideas – a menu from which we can pick – rather than a one-

size-fits-all, inflexible model of government. In this section I argue that 

principles of union constitutionalism can be identified and that, when merged 

with certain insights drawn from the literature on federalism, should be brought 

together to form the basis of a new Act of Union for the United Kingdom.  

My principles of union constitutionalism are drawn from four sources; the first 

is the Scottish independence referendum campaign. During the course of the 

long campaign, unionists were forced for the first time in decades to articulate 

reasons why they supported the Union of Scotland with the rest of the United 

Kingdom. As Colin Kidd has pointed out in the leading intellectual history of 

Scottish unionism
15

 for much of the period since the Scottish Enlightenment, 

unionism in Scotland was “banal”: a default position that was so dominant it 

never needed to be demonstrative.
16

 By the turn of the millennium unionism in 

                                                           
13

 Royal Commission on the Constitution, Report (Cmnd 5460, 1973), para 531.  
14

 Ibid, para 534.  
15

 Colin Kidd, Union and Unionisms: Political Thought in Scotland 1500-2000 (Cambridge, Cambridge UP, 

2008).  
16

 Ibid, p. 23.  



[11] 

 

Scotland was characterised by extreme complacency. Devolution, in the words 

of the Labour politician George Robertson, “will kill nationalism stone dead”.
17

 

Yet, while unionists were sleeping, the ingredients that had combined to form 

the glue of Union gradually dissolved. As Michael Keating has argued in The 

Independence of Scotland: Self-Government and the Shifting Politics of 

Union,
18

 Empire, monarchy, class politics, the NHS and the BBC each played a 

key role in maintaining Union in post-War Britain, and each has diminished 

considerably in significance. Only the barest remnants of Empire remain. The 

monarchy can be seen as distinct Scottish and English institutions as much as a 

single British one. The politics of class has been overtaken by the politics of 

nation (at least in Scotland). The NHS has always been different in Scotland 

and, since 1999, has been fully devolved. And the BBC that most folk watch in 

Scotland is BBC Scotland, with the news broadcast from Pacific Quay in 

Glasgow not Broadcasting House in London.  

When forced by the rise of nationalism in Scotland to articulate and defend their 

unionism, supporters of the Union had to dig deep and the intellectual (and 

emotional) case for the Union emerged only gradually over the course of the 

campaign. Even then it was never placed at the forefront of Better Together’s 

work. As many commentators have observed, Better Together spent a great deal 

more time focusing on the risks – and particularly on the economic risks – of 

independence than they did on the positive reasons why Scotland should remain 

in the UK.  

The core of the case for the Union may be said to comprise three strands: 

security, trade and solidarity. The Union of Scotland to the rest of the United 

Kingdom makes everyone who lives here more secure. It is easier to defend a 

united island than it would be if there were two separate countries sharing it. 

There is a safety in numbers, and the combined defence and security forces of 

the United Kingdom are greater in effectiveness than would be the case were 

they to be separated.
19

 As for trade, the United Kingdom is of course a fully 

integrated single market, with completely free movement of goods and persons. 

The Union gives Scots a domestic market ten times the size of Scotland to live 

                                                           
17

 When he said this in 1995 Mr Robertson was Labour’s shadow secretary of state for Scotland. He became 

secretary of state for defence in Tony Blair’s first government and is now a Labour peer.  
18

 Oxford, Oxford UP, 2009.  
19

 For extensive data supporting these arguments, see HM Government, Scotland Analysis: Defence (Cm 8714, 

2013) and HM Government, Scotland Analysis: Security (Cm 8741, 2013).  
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in, to work in, to trade with, and to retire to. The solidarity that underpins the 

UK was often described in the Better Together campaign as “the pooling and 

sharing of risks and resources”. A Glaswegian’s jobseeker’s allowance is paid 

by tax receipts from workers in Glamorgan and Gateshead (and vice versa). The 

state pension – uniform across the whole of the UK – is a pot to which 

taxpayers from across the UK contribute.  

My second source is the Royal Commission on the Constitution. When in the 

1970s the Kilbrandon Commission was considering questions of “government 

in relation to the several countries, nations and regions of the United Kingdom” 

(to quote from its terms of reference), it identified the following “general 

principles”: (1) the need to preserve unity, whilst recognising that unity does 

not necessarily mean uniformity and can embrace considerable diversity;
20

 (2) 

that the principle of democracy must be preserved and fostered;
21

 (3) that 

proposals for constitutional reform should respect our strong traditions of 

personal liberty;
22

 (4) that constitutional arrangements, no matter how 

attractive in theory, cannot be imposed against the will of the people;
23

 (5) that 

flexibility is desirable;
24

 and (6) that good communication between 

government and people is essential.
25

  

My third source is the decision of the Canadian Supreme Court in the Quebec 

Secession Reference. When in the 1990s the Supreme Court of Canada was 

asked to consider the lawfulness and constitutionality of Quebec secession it 

ruled that “the evolution of our constitutional arrangements has been 

characterised by adherence to the rule of law, respect for democratic 

institutions, the accommodation of minorities, insistence that government 

adhere to constitutional conduct and a desire for continuity and stability”.
26

 The 

Court identified four “general constitutional principles”, underlying the written 

text of the constitution. These are: federalism, democracy, constitutionalism 

and the rule of law, and protection of minorities.  

                                                           
20

 Op cit, para 417.  
21

 Ibid, para 418.  
22

 Ibid.  
23

 Ibid, para 419.  
24

 Ibid, para 420.  
25

 Ibid.  
26

 Quebec Secession Reference, op cit, para 48.  
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My fourth and final source is the United Kingdom’s own devolution case law. 

The first case in which the Scottish courts considered the workings of the newly 

established Scottish Parliament was Whaley v Watson.
27

 Individuals connected 

with hunting in Scotland wished to prevent a backbench MSP (Lord Watson of 

Invergowrie) from presenting a bill to ban hunting with dogs. The petitioners 

argued that were the MSP to present the bill, he would be acting contrary to 

article 6 of the Scotland Act 1998 (Transitory and Transitional Provisions) 

(Members’ Interests) Order 1999, which prohibits a Member of the Scottish 

Parliament from doing anything in his capacity as an MSP which relates to the 

affairs or interests of, or which seeks to confer a benefit upon, any person from 

whom the Member has received or expects to receive remuneration. Lord 

Watson argued that article 6 of the Order was for the Parliament’s standards 

committee to oversee (and he noted that the committee had concluded that he 

had not breached article 6 in seeking to present his bill to the Parliament). Thus, 

a question arose in the case about who should enforce the rules on MSPs’ 

interests – the Scottish Parliament or the courts.  

At first instance the Lord Ordinary ruled that the court was incompetent to grant 

the remedy sought, because it was for the Parliament itself to decide whether or 

not the member was entitled to present the bill: it was not a question for the 

court. In the Inner House the Lord President (Lord Rodger) took a markedly 

different view. He warned that “the Lord Ordinary gives insufficient weight to 

the fundamental character of the parliament as a body which – however 

important its role – has been created by statute and derives its powers from 

statute”. As such, Lord Rodger said, “it is a body which, like any other statutory 

body, must work within the scope of those powers”.
28

 Amplifying the point, 

Lord Rodger added that “the Parliament, like any other body set up by law, is 

subject to the law and to the courts which exist to uphold that law”. Lord 

Rodger said, “the court has the same powers over the Parliament as it would 

have over any other statutory body and might, for instance, in an appropriate 

case grant a decree against it for the payment of damages”. Lord Rodger noted 

that it had been suggested by counsel in the case that the courts should exercise 

a “self-denying ordinance in relation to interfering with the proceedings” of the 

Scottish Parliament. But the Lord President ruled this out, declaring that he 

                                                           
27

 Whaley v Watson 2000 SC 340.  
28

 Emphasis added.  
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could see “no basis upon which this court can properly adopt a self-denying  

ordinance which would consist in exercising some kind of discretion to refuse to 

enforce the law against the Parliament or its members”. Lord Prosser agreed.  

The line taken by the court in Whaley v Watson that the Scottish Parliament 

(and, by extension, the other devolved legislatures) is a public body “like any 

other statutory body” is sharply at odds with the majority decision of the law 

lords in Robinson v Secretary of State for Northern Ireland
29

 and with the 

unanimous Supreme Court decision in AXA General Insurance v Lord 

Advocate.
30

 Much of AXA focused on the meaning and application of the right 

to property in Article 1 of Protocol 1 to the European Convention on Human 

Rights (“A1P1”) but the constitutionally interesting dimension of the case lies 

elsewhere, in the Supreme Court’s analysis of the question whether Acts of the 

Scottish Parliament (“ASPs”) may be subject to common law judicial review. 

We know that section 29 of the Scotland Act 1998 limits the legislative 

competence of the Scottish Parliament:
31

 but is section 29 an exhaustive list of 

the grounds on which an ASP may be challenged, or could a petitioner also 

argue that an Act of the Scottish Parliament is unreasonable or irrational? The 

Supreme Court ruled that an ASP could not be challenged as if it were the 

decision of an ordinary public body (thus, ordinary common law judicial review 

would not apply to an ASP) but that if an ASP was violative of the rule of law 

the courts would step in to rule it unlawful (even if was otherwise within 

competence under section 29).  

Lord Reed noted that while section 29 sets limits to the legislative competence 

of the Scottish Parliament, within those limits “its power to legislate is as ample 

as it could possibly be: there is no indication in the Scotland Act of any specific 

purposes which are to guide it in its law-making or of any specific matters to 

which it is to have regard”.
32

 In these circumstances, the ordinary common law 

grounds of judicial review based on improper purpose or failure to take into 

                                                           
29

 [2002] UKHL 32.  
30

 [2011] UKSC 46, [2012] 1 AC 868.  
31

 Section 29 provides that an Act of the Scottish Parliament is not law if it is outside the legislative competence 

of the Parliament. A provision is outside legislative competence if: (a) it would form part of the law of a country 

or territory other than Scotland, (b) it relates to reserved matters, (c) it is in breach of the restrictions in Schedule 

4, or (d) it is incompatible with a Convention right or with EU law. Reserved matters are listed in Schedule 5 to 

the Scotland Act. Schedule 4 lists enactments (such as certain provisions of the Act of Union and the Human 

Rights Act 1998) which the Scottish Parliament may not modify.  
32

 Ibid, at [146].  
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account relevant considerations could not apply to the judicial review of an Act 

of the Scottish Parliament: “its powers are plenary”, Lord Reed said, meaning 

that “they do not require to be exercised for any specific purpose or with regard 

to any specific considerations”.
33

 For the exercise of its powers within section 

29 the Scottish Parliament is accountable not to the courts but to the electorate, 

Lord Reed observed. As for judicial review on grounds of irrationality (rather 

than improper purpose or relevancy of considerations) Lord Reed said that 

“considerations of justiciability lead to the same conclusion”:
34

  

“Law-making by a democratically elected legislature is the paradigm of a 

political activity, and the reasonableness of the resultant decisions is 

inevitably a matter of political judgment. In my opinion it would not be 

constitutionally appropriate for the courts to review such decisions on the 

ground of irrationality. Such review would fail to recognise that courts 

and legislatures each have their own particular role to play in our 

constitution, and that each must be careful to respect the sphere of action 

of the other”.  

Lord Hope agreed. He said the following:  

“The dominant characteristic of the Scottish Parliament is its firm rooting 

in the traditions of a universal democracy. It draws its strengths from the 

electorate. While the judges, who are not elected, are best placed to 

protect the rights of the individual, including those who are ignored or 

despised by the majority, the elected members of a legislature of this kind 

are best placed to judge what is in the country’s best interests as a 

whole”.
35

  

A Parliament, Lord Hope continued, has “the advantages that flow from the 

depth and width of the experience of its elected members and the mandate that 

has been given to them by the electorate. This suggests that the judges should 

intervene, if at all, only in the most exceptional circumstances”.
36

  

None of this means that the courts possess no powers to intervene on grounds 

other than those in section 29. In “exceptional circumstances”, such as if for 

                                                           
33

 Ibid, at [147].  
34

 Ibid, at [148].  
35

 Ibid, at [49].  
36

 Ibid.  
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example it could be shown that legislation “offended against fundamental rights 

or the rule of law”, the courts could intervene, the Supreme Court ruled.
37

 Lord 

Reed based this conclusion on the principle of legality as set out by Lord 

Hoffmann in Simms.
38

 As Lord Reed put it, “the principle of legality means not 

only that Parliament cannot itself override fundamental rights or the rule of law 

by general or ambiguous words, but also that it cannot confer on another body, 

by general or ambiguous words, the power to do so”.
39

 The Scotland Act, Lord 

Reed concluded, is to be interpreted bearing in mind the values which the 

constitutional provisions are intended to embody: “Parliament did not legislate 

in a vacuum: it legislated for a liberal democracy founded on particular 

constitutional principles and traditions. That being so, Parliament cannot be 

taken to have intended to establish a body which was free to abrogate 

fundamental rights or to violate the rule of law”.
40

  

Clearly, the views of the Supreme Court in AXA are very different from those 

expressed by the Inner House in Whaley v Watson. For the Supreme Court, the 

Scottish Parliament is plainly not an ordinary public body “like any other”, but a 

legislature, democratically elected, with plenary powers, which produces 

legislation that the courts may review on common law grounds only in the most 

exceptional circumstances. In my view, this is precisely how the Scottish 

Parliament – and indeed all the UK’s devolved legislatures – should be 

understood.  

In Imperial Tobacco the petitioners argued that two provisions of the Tobacco 

and Primary Medical Services (Scotland) Act 2010 were outside the legislative 

competence of the Scottish Parliament. Section 1 of that Act banned the display 

of tobacco products at the point of sale and section 9 of the Act prohibited the 

sale of tobacco products in vending machines. The petitioners’ principal 

argument was that the provisions in question related to the reserved matters of 

consumer protection and product standards and safety. The Scottish Ministers 

argued that the Act related principally to public health and that it therefore fell 

within the legislative competence of the Scottish Parliament. The petitioners 
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were unsuccessful in both the Inner House and the Supreme Court, both courts 

unanimously upholding the lawfulness of the ASP.  

In the Supreme Court Lord Hope, for a unanimous Court, set out three rules 

governing the interpretation of Acts of the Scottish Parliament, as follows. First, 

the question of competence must be determined in each case according to the 

particular rules contained in the devolution legislation; Parliament defined these 

rules “while itself continuing as the sovereign legislature of the United 

Kingdom”.
41

 Secondly, “those rules must be interpreted in the same way as any 

other rules that are found in a UK statute”.
42

 The devolution legislation, said 

Lord Hope, was designed to create a system that is “coherent, stable and 

workable”.
43

 The best way of ensuring this is to adopt an approach to 

interpretation that is “constant and predictable”.
44

 Thirdly, Lord Hope said, “the 

description of the Act as a constitutional statute cannot be taken, in itself, to be 

a guide to its interpretation”.
45

 Lord Hope said that there is no “presumption in 

favour of competence” and concluded that the Scotland Act “was intended, 

within carefully defined limits, to be a generous grant of legislative authority”.
46

  

A number of principles can be distilled from the case law. Among these are the 

following:  

 that devolution exists in order to strengthen and improve the governance 

arrangements of the United Kingdom as a whole;  

 that devolution is intended to be a system of government for the UK that 

is coherent, stable and workable;  

 that the devolved legislatures enjoy plenary law-making powers and, 

within the limits of their competence as set by Westminster, they possess 

a generous grant of legislative authority; 

 that, while there are differences of detail between the three devolution 

regimes, they are none the less best seen as a single body of legislative 
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reform for the United Kingdom, accompanied by a single body of case 

law;  

 that under devolution the UK has four legislatures that enact primary 

legislation – that is to say, the devolved legislatures are not public bodies 

akin to local authorities, but parliaments or assemblies that make law.  

Building on these four sources and combining them with aspects of federal 

thinking, I would outline the following as being among the key principles of the 

United Kingdom’s union constitution:  

 

Consent 

The United Kingdom is a voluntary union of four component nations.  

 

Respect for democracy 

It is for each nation of the United Kingdom to determine the form of democratic 

government best suited to its needs. Devolution and devolved institutions such 

as a parliament or a government cannot be imposed on any nation that does not 

want it. 

 

Respect for the rule of law 

The United Kingdom as a whole, and each of its component nations, respects 

the rule of law. The rule of law governs processes of self-determination as much 

as any other process of constitutional governance. 

 

Social solidarity 

The nations of the United Kingdom pool and share their risks and resources. 
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Common economic framework 

The United Kingdom is a fully integrated single market in which citizens are 

free to live, to work, to trade and to retire without legal impediment.  

 

Autonomy 

Each nation of the United Kingdom enjoys autonomy in the exercise of their 

lawful powers, just as the UK as a whole enjoys autonomy in the exercise of its 

lawful powers. 

 

Subsidiarity   

It could be said that the entire purpose of devolution is that the body best able to 

respond to the wishes of the people and provide a particular service should be 

the body that carries out that task. The principle of subsidiarity underlines the 

need for optimum responsiveness on the part of our governing institutions. 

 

Comity, Trust and Fair Dealing 

All governments within the United Kingdom should be loyal to the constitution 

and shall co-operate with one another in mutual trust and good faith.  

 

 

The time has come for these constitutional values of the union state to be clearly 

and authoritatively expressed in law. To this end, I consider that the United 

Kingdom Parliament should pass by statute a new Act of Union designed 

among other matters to embed these principles into our constitutional law. The 

values and principles that underscore our territorial constitution have lain 
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undeclared for too long. It is time to shine light on them and to allow them in 

turn to illuminate our constitutional future.
47

 

4. And What of England? 

At dawn on the day after the Scottish independence referendum the Prime 

Minister made a statement from outside No 10 Downing Street welcoming the 

result and undertaking that more devolution would be delivered for Scotland, as 

had been promised during the referendum campaign. He then said this: “Just as 

the people of Scotland will have more powers over their affairs, so it follows 

that the people of England, Wales and Northern Ireland must have a bigger say 

over theirs … [A] new and fair settlement for Scotland should be accompanied 

by a new and fair settlement that applies to all parts of our United Kingdom … I 

have long believed that a crucial part missing from this national discussion is 

England … The question of English votes for English laws – the so-called West 

Lothian question – requires a decisive answer”.
48

  

First Secretary of State William Hague MP was asked by the Prime Minister to 

chair a new Devolution Committee of the Cabinet to explore what a “new and 

fair settlement for England” should comprise. In December 2014 Mr Hague’s 

committee produced a Command Paper, The Implications of Devolution for 

England.
49

 The paper summarised aspects of “decentralisation and localism in 

England”
50

 and of the impact on Westminster of devolution in Scotland, Wales 

and Northern Ireland. It then set out – separately – Conservative and Liberal 

Democrat party proposals both on further decentralisation and on the West 

Lothian question. The Labour party had been invited by the Government to 

participate in the process that led to the publication of the Command Paper, but 

declined to do so. The Labour leadership was furious that the Prime Minister 

had raised the spectre of “English votes for English laws”, perceiving it to be 

what Gordon Brown MP called a “Tory trap” that “will in time threaten the very 
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existence of the United Kingdom” because, in raising it, “the Government are 

deliberately driving a wedge between Scotland and England”.
51

 

Despite the controversy over David Cameron’s announcement about English 

votes for English laws (“EVEL”), academic research into “the new English 

politics” shows that he “ha[d] a point”.
52

 The Future of England Survey 2014 

found further evidence, to augment that found in the equivalent surveys for 

2012 and 2013, that “England has a distinctive politics that combines a 

politicisation of English national identity with an increasingly clear political 

prospectus”.
53

 “The rallying point is an English desire for self-government,” 

defined by “a continuing sense that Scotland has privileges that are uniquely 

denied to England” and “a perceived loss of political control due to European 

integration”.
54

 Moreover, the authors of the Future of England Survey found 

that “people in England are not just reacting against their ‘others’ in Scotland 

and the EU. They are also searching more positively for an institutional 

recognition of England that can express their concerns better than the current 

political system, which submerges the representation of England with the wider 

UK’s institutions in Westminster and Whitehall”. These are powerful findings 

and deserve to be taken seriously.  

Let me close, then, with some remarks about both main aspects of “the English 

question”: that is to say, England’s voice and representation in the United 

Kingdom parliament, and devolution (or decentralisation) within England and 

the reform of English local government.  

The most authoritative examination of the West Lothian question is the report of 

the McKay Commission. This independent (non-party) commission was 

established by the coalition government in early 2012 and reported in March 

2013.
55

 Very similarly to the Future of England Surveys, it found that “people in 

England do not perceive themselves as predominant, but rather as 

disadvantaged and lacking a voice under current arrangements”.
56

 Accordingly, 

McKay’s starting point was that “now is the right time to enable a fuller, clearer 
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and positive expression of a voice for England in the UK’s political system”.
57

 

The Commission rejected options that would see England divided into regions 

or the creation of a new English Parliament: neither approach commanded 

sufficient public support. Rather, the solution lay in transforming the procedures 

of the House of Commons so that Westminster could more manifestly and 

transparently become both England’s legislature and the legislature for the 

United Kingdom as a whole. The McKay Commission formulated a core 

principle upon which its recommendations would be based: “decisions at the 

United Kingdom level having a separate and distinct effect for a component 

part of the United Kingdom should normally be taken only with the consent of a 

majority of the elected representatives for that part of the United Kingdom”.
58

  

The commission’s preference was for legislative procedure in the House of 

Commons to be amended in two main ways. The first was that a new 

“legislative consent” procedure be added before second reading so that a bill 

could proceed only with the consent of a majority of the MPs representing seats 

in the part(s) of the UK affected by the bill. The second was that the committee 

stage of a bill should be undertaken only by MPs representing seats in the 

part(s) of the UK affected by the bill.  

In my view, the McKay report identified the correct principle: “decisions at the 

UK level with a separate and distinct effect for England (or for England and 

Wales) should normally be taken only with the consent of a majority of MPs 

from England (or England and Wales”. Moreover, I would endorse the McKay 

idea that the best means of giving force to this principle is to borrow from the 

Sewel convention, such that bills, or provisions of bills, with a separate and 

distinct effect for England (or England and Wales) are not passed by the 

Commons without the consent of a majority of MPs from England (or England 

and Wales).  

However, it is one thing to identify the right principle and institutional reform: it 

is another to know how the principle should be implemented in practice. In 

particular, it may be difficult to understand what “separate and distinct” should 

mean and who should decide whether a bill, or a provision, has such an effect. 

While bills routinely specify their “territorial extent”, the effects of a bill are 

                                                           
57

 Ibid, para 66.  
58

 Ibid, para 109 (emphasis in the original).  



[23] 

 

oftentimes not the same its formal extent. A bill may extend to Northern Ireland 

or Scotland, for example, only technically: some bills which extend to the whole 

of the United Kingdom have effects only in one part of it. The Wales Act 2014 

is a good example – this legislation extends to the whole of the UK but its main 

effects will be in Wales only. The converse may also apply: a bill may extend 

only to England and Wales but may none the less have consequential effects 

also in Scotland and Northern Ireland. Before implementing any set of 

proposals on English laws for English votes, clarity is needed as to what a 

“distinct and separate” effect means.  

What of decentralisation within England? The Coalition Government in office 

from 2010-15 sought to make a number of reforms to local government in 

England. The Localism Act 2011, section 1, confers a new “general power of 

competence” on local authorities. Regional Development Agencies were 

abolished and replaced by Local Enterprise Partnerships. Fifteen authorities 

now have directly elected Mayors. The Regional Growth Fund, Growth Deals 

and the Growing Places Fund are designed to provide bespoke deals and 

packages for local areas. The Localism Act 2011 has made provision for local 

referendums and for a Community Right to Challenge.  

Despite all of this, the House of Commons Political and Constitutional Reform 

Committee was surely on safe ground when it concluded in a report published at 

the very end of the 2010-15 Parliament that “England remains the nation of the 

Union where devolution has had the least impact”.
59

 The Committee found that, 

despite the progress towards decentralisation that had been made, it remained 

the case that central government “micromanaged” the process and that local 

government is “a puppet” with central government “holding all the strings”.
60

 

By international standards the UK and, especially, England, have a very highly 

centralised system of taxation and expenditure. The proportion of tax set at a 

sub-national level is about 2.5% of GDP. This compares with 15.3% in Canada; 

10.9% in Germany; and 5.8% in France. Local authorities in England have 

power over only one “out-of-date, declining and centrally controlled tax, the 

council tax” whose “only and most recent valuation was in 1991”. England is 
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still “firmly in the fiscal grip of central Government”. Therefore, if devolution is 

to be meaningful and effective it must include fiscal devolution.
61

  

A limited step in this direction was taken in the Local Government Finance Act 

2012, under which local authorities may keep half their business rates yield. 

This is welcome, but it is only a small step towards meaningful fiscal devolution 

for local authorities in England. Of greater potential is the City Deals 

programme. This decentralises spending powers through economic investment 

funds, localised skills funding and youth contracts, and local transport funding. 

Moreover, some of the receipts generated through local investment are kept by 

local authorities rather than returned to the Treasury, via an “Earn Back” or 

“Gain Share” scheme. 

This kind of city-based or city-region based devolution in England has been 

powerfully advocated for by a range of bodies, including the RSA City Growth 

Commission
62

 and the think tank ResPublica, whose reports Devo Max – Devo 

Manc: Place-Based Public Services (2014) and Restoring Britain’s City States: 

Devolution, Public Service Reform and Local Economic Growth (2015) have 

been highly influential. The City Growth Commission noted, for example, that 

“internationally, growth is increasingly driven by cities. But very few in the UK 

are at the forefront of the nation’s economy and all are overly dependent on top-

down funding. It is clear that our centralised political economy is not fit for 

purpose. UK cities compete within a global economy, in which the drivers of 

urbanisation and connectivity are evolving together, and fast”.
63

 Likewise, 

ResPublica has put economic development at the heart of the case for city- and 

city-region devolution in England.  

The Greater Manchester Combined Authority (“GMCA”) has been at the 

forefront of developments in city-region devolution in England. It is not the 

only combined authority in England, but it is the biggest and, with very strong 

personal and political support from George Osborne, whose role has been 
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instrumental, it has gone furthest towards realising the sorts of aspirations set 

out by the City Growth Commission, ResPublica and others. The GMCA 

Devolution Agreement was signed in November 2014, with a follow-up 

Memorandum of Understanding on Health and Social Care agreed in February 

2015.
64

 The GMCA comprises Manchester City Council, Salford City Council 

and the Metropolitan Borough Councils of Bolton, Bury, Oldham, Rochdale, 

Stockport, Tameside, Trafford, and Wigan. The GMCA Devolution Agreement 

was signed by the leaders of these ten local authorities and, for the UK 

Government, by the Chancellor of the Exchequer George Osborne MP. Under 

the agreement, a new directly elected Mayor of Greater Manchester will have 

powers over a devolved and consolidated transport budget; powers over 

strategic planning; and control of a new £300 million Housing Investment Fund. 

He or she will also become the Police and Crime Commissioner for Greater 

Manchester. At the same time the GMCA – that is, the leaders of the ten local 

authorities acting together – will have responsibility for business support 

budgets; control of the apprenticeship grant for employers; the opportunity 

jointly to commission (with the Department of Work and Pensions) the next 

phase of the Work Programme (concerned with returning the long-term 

unemployed to employment); and powers to develop an integrated plan for 

health and social care with all the Clinical Commissioning Groups in Greater 

Manchester. In addition, “further powers may be agreed over time and included 

in future legislation”.
65

 City-region devolution, it seems, is also a process rather 

than a one-off event.  

The GMCA Devolution Agreement records that “strengthened governance is an 

essential pre-requisite to any further devolution of powers to any city region” – 

without a directly elected mayor, in other words, the deal is off. The mayor will 

be accountable not to a freshly elected assembly (as is the case in London) but 

to the GMCA – that is, to the leaders of the ten local authorities in Greater 

Manchester.  

The influence of the thinking underpinning the City Growth Commission, 

ResPublica and others is obvious. The focus is sharply on economic 
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development and its key drivers: transport, planning, skills and housing, with a 

supporting role being played by integrated health and social care. This is not 

legislative devolution such as we have in Scotland, Wales and Northern Ireland: 

the GMCA will not be enacting Mancunian law. The model owes more to 

London than to Scotland, Wales or Northern Ireland.  

In my view, there is no doubt that, from a policy perspective, the GMCA 

Devolution Agreement is to be welcomed, even if there remain reservations that 

it does not go far enough in terms of fiscal devolution. It is notably cross-party 

(most of the local authorities concerned are controlled by the Labour party). 

From a constitutional perspective, however, the agreement is more troubling. 

While its future implementation will require fresh legislation in Parliament, its 

development was shrouded in secrecy. Certainly there has been no equivalent in 

the north-west of England of anything resembling Scotland’s constitutional  

convention from the 1990s. Worse, there has not even been the equivalent of a 

Calman or Silk Commission process, with the public gathering of evidence and 

public engagement that such Commissions embody. When the GMCA 

agreement was signed there was not even a ministerial statement in Parliament. 

For a while the most authoritative source one could cite on the matter was a 

report of the agreement on the BBC website.
66

 Before the Mayor of London and 

Greater London Authority were created there was a referendum in which 

London’s voters were asked whether they were in favour of the institutions 

being established. It is not clear whether the implementation of the GMCA 

Devolution Agreement will be subject to a similar referendum.  

In evidence to the House of Commons Political and Constitutional Reform 

Committee in March 2015 the responsible minister, Greg Clark MP said the 

following: “we have been pursuing the decentralisation of powers, first to cities 

and then beyond, throughout the whole of this Parliament. The way that we 

have pursued it has been different from in Scotland and Wales. There it has 

proceeded from a constitutional debate … My concern was that to do that in 
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England would be to get it bogged down … [so we have instead been] more 

pragmatic …”.
67

  

These remarks from the minister speak volumes. Through the varied processes 

of the Scottish independence referendum, the Smith Commission, the Stormont 

House Agreement, the St David’s Day process in Wales, arguments about 

EVEL, and deals to create a new Northern Powerhouse, the United Kingdom’s 

territorial constitution is changing. Slowly and rather unsteadily we are heading 

for a new Union and, in this lecture, I’ve argued that we’ll need a new Act of 

Union in recognition of this. But EVEL and the northern powerhouse 

notwithstanding, England still lags behind, unsure even whether it is having a 

constitutional conversation or a debate about cities and economic regeneration. 

In the 2015-20 Parliament, it will fall to Manchester to lead England’s way.  

 

 

                                                           
67

 House of Commons Political and Constitutional Reform Committee, The Future of Devolution after the 

Scottish Referendum (11
th

 report, 2014-15, HC 700), para 65.  


